
  

 

 

 

January 6, 2020 
 

To: Members of the Budget and Finance Committee  
      
From: Patrick A. Duhaney, City Manager  
 
Subject: Cincinnati Streetcar Authority Report 

 

This report evaluates the option of a nonprofit organization similar to the Kansas City Streetcar 
Authority managing, operating, and maintaining the City of Cincinnati’s streetcar system. 
 
I. INTRODUCTION AND BACKGROUND 
 
The City of Cincinnati (“City”) is assuming management of the Cincinnati Bell Connector (“Cincinnati 
Streetcar”) from the Southwest Ohio Regional Transit Authority (“SORTA”). Pursuant to Ordinance 
342-2019, City Council has requested a report “evaluating the option of a not-for-profit organization 
similar to the Kansas City Streetcar Authority to manage, operate, and maintain the City’s streetcar 
system.” This report provides a brief overview of the legal structure for management and operation 
of the Kansas City Streetcar (“KC Streetcar”), including significant governance changes that have 
been made in order to comply with federal laws and regulations imposed on Federal Transit 
Administration (“FTA”) grant recipients. It considers some of the positive and negative factors in 
establishing a nonprofit to manage and operate the Cincinnati Streetcar. Based on this assessment, 
which is ultimately a policy decision, this report concludes the benefits of establishing a nonprofit 
likely do not outweigh the negative implications.    
 
II. KC STREETCAR ORGANIZATION DISCUSSION 
 
The KC Streetcar is a 3.9-mile streetcar in Kansas City’s downtown area. It began operations in 
2016. Kansas City initiated the project in 2012. Typically, a public-private partnership would be with 
unaffiliated, competitively procured, for-profit partners. In this case, the partnership was between 
the City of Kansas City, the Kansas City Downtown Streetcar Transportation Development District, 
and Kansas City Streetcar Authority, Inc. In 2012, Kansas City established the Kansas City 
Downtown Streetcar Transportation Development District (“District”) to fund a portion of the KC 
Streetcar through municipal bonds underwritten by special assessments and a sales tax. Kansas 
City voters approved the District, which is providing $63 million in bond funding for the KC Streetcar, 
in 2012.   
 

In 2012, the City of Kansas City incorporated the other party to the agreement, the Kansas City 
Streetcar Authority, Inc. (“KCSA”) as a nonprofit corporation in order to oversee and administer the 
management and operation of the KC Streetcar and to provide taxpayers subject to the District with 
formal representation in governance of the KC Streetcar. KCSA has 13 directors on its board of 
directors, 7 of whom are private individuals who reside in or own property or a business in the 
District. 
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Later, the governance arrangements between the City of Kansas City and KCSA had to be changed 
to provide the City with more oversight and responsibility for the streetcar system because the initial 
arrangement potentially violated conditions imposed on federal grant recipients. It was also done to 
address requirements that might be imposed with respect to potential future federal capital 
assistance for an additional operating segment of the KC Streetcar. 
 
III. FTA ISSUES WITH KC STREETCAR GOVERNANCE AND THE REVISED AGREEMENT 
 
Of the $100.1 million budget for construction of the KC Streetcar, $37.1 million came from the FTA 
made up of $16 million in Surface Transportation Program (“STP”) funds, $1.1 million in Congestion 
Mitigation and Air Quality Improvement Program (“CMAQ”) funding, and $20 million from a 
Transportation Investment Generating Economic Recovery (“TIGER”) grant.  
 
The operating budget for the KC Streetcar, which is a fare-free system, was $4.97 million in Fiscal 
Year 2018. Operating costs are paid for almost entirely with District funds, which derive from a 
combination of taxes and special assessments including a 1 percent sales tax, special assessments 
on properties, and a special assessment on surface pay parking lots. An estimated 3 percent of 
funding came from sponsorship revenue.  
 
FTA grant recipients must comply with applicable federal laws and regulations, including, but not 
limited to: Federal Transit Law at Title 49 United States Code, Chapter 53; FTA regulations 
contained in the Code of Federal Regulations at 49 C.F.R. Parts 601-699; U.S. DOT regulations 
contained in the Code of Federal Regulations at 49 C.F.R. Parts 1 – 99; and other federal laws and 
regulations that contain requirements applicable to FTA recipients and FTA funded procurements. 
In addition, the FTA imposes conditions on grant recipients for administration of a project supported 
with a grant awarded by the FTA. In 2014 and 2017, the partnership operating the KC Streetcar 
needed to be changed to comply with FTA funding conditions. One of the primary issues was the 
separation of authority to receive federal funding (vested with City of Kansas City) and authority to 
manage and operate the project (vested with KCSA). An audit in 2015 revealed that, despite the 
KCSA’s affiliation with the City, the FTA considered KCSA to be a no-bid third-party contractor 
because it was appointed as manager and operator of the KC Streetcar without a competitive and 
open process. Although this did not affect existing funding because KCSA operations were funded 
completely through the District and local funds, this made the streetcar system ineligible for future 
federal funding for operation.  
 
In order to rectify the potential issues with the governance structure for the KC Streetcar, the 
partnership was amended to give the City of Kansas City greater control and responsibility. The 
District transferred ownership and control of the KC Streetcar to the City. KCSA was made “overseer 
and administrator of the management and operations of the Project on behalf of” the City of Kansas 
City. Regarding procurement, the City was given additional control with responsibility to “solicit and 
award all contracts related to” the KC Streetcar.  The City also must hold most seats on any 
committee appointed to select or award any design and construction contract. In addition, the City 
and KCSA must together procure the professional streetcar operator who manages day-to-day 
operations. As part of the procurement process, the City and KCSA together evaluate and rank the 
responsive proposals. Also, the City of Kanas City, as the FTA grantee, is ultimately responsible to 
ensure compliance with federal laws and FTA requirements. The City also may not transfer funds 
to KCSA for anything other than ordinary expenses or capital expenditures relating to the KC 
Streetcar, as determined using generally accepted accounting principles.  
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IV. FACTORS FOR CONSIDERATION IN ESTABLISHING A NOT-FOR-PROFIT 
ORGANIZATION TO MANAGE AND OPERATE THE CINCINNATI STREETCAR 
 
The evolution of the KC Streetcar’s governance covered in the previous sections illustrate some of 
the reasons for and against establishing a nonprofit organization to manage and operate a streetcar 
system. This section considers these and other potential factors in the context of the Cincinnati 
Streetcar.  
 
A. Funding and financing 
 
Nonprofits have access to advantageous financing vehicles for capital projects, including tax-
exempt bonds. For example, nonprofits organized under Section 501(c)(3) of the Internal Revenue 
Code (“IRC”) may issue tax-exempt obligations on behalf of a state or political subdivision for the 
purpose of financing governmental facilities. In addition, nonprofits are in some cases eligible to 
issue tax-exempt private activity bonds, known as qualified 501(c)(3) bonds. Nonprofits may also 
be eligible for assistance for federal surface transportation funding. However, public ownership and 
control and more traditional public-private partnerships can also replicate some of the financing 
benefits.   
 
Nonprofit status may conversely be disadvantageous, particularly with respect to future FTA 
funding. As the KC Streetcar example illustrates, FTA funding requires a level of control by the grant 
recipient that would be difficult to achieve if operation and management were wholly assigned to a 
nonprofit or other third party. In addition, a nonprofit entity without any historic legal, technical, or 
financial capacity may have more difficulty in obtaining loans or issuing bonds than a City 
government. Furthermore, a separate nonprofit entity has an inherently worse credit profile which 
could affect its ability to raise, and the cost of, capital.  
 
Moreover, the benefit of nonprofit status is reduced or eliminated in view of the Cincinnati Streetcar’s 
current operating status and the alternative of direct City control. Since the construction phase of 
the Cincinnati Streetcar has been completed, the opportunity for leveraging tax-exempt funding and 
financing vehicles has largely passed. And, as noted above, the City of Cincinnati can also issue 
tax-exempt bonds, negating the advantage of nonprofit tax-exempt bond status. 
 
B. Independent/autonomous governance 
 
Establishment of a nonprofit would provide a more independent/autonomous form of 
governance, which residents and taxpayers might prefer. Active taxpayer participation in 
governance was a reason for creating a nonprofit in Kansas City, where a special improvement 
district was used to fund the system. However, unlike the KC Streetcar, the funding for the 
Cincinnati Streetcar did not and does not make use of a special improvement district, so there 
is less impetus to provide a certain subset of taxpayers additional oversight or ownership of the 
system. Instead, the City of Cincinnati is covering the cost of the system and therefore is the 
more appropriate authority to be vested with control. In addition, the City has the option to 
create a governance structure that could engender greater public participation though various 
other means.   
 
There are also other important liability and funding implications for vesting control in a nonprofit. 
A nonprofit would not enjoy the benefits of sovereign immunity that both the City and SORTA 
enjoy, exposing it, and by extension the Cincinnati Streetcar system, to increased liability risks. 
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As noted above, the increased autonomy through a nonprofit may also run afoul of FTA grant 
requirements if future funding is sought and may offer less long-term stability for operations. 
 
C. Procurement, and contracting issues 
 
A nonprofit technically may not be subject to the same procurement and contracting 
requirements as the City of Cincinnati, but that may cause issues if federal funding is sought in 
the future. And, it would also mean less oversight of procurement of a City-funded (and 
potentially federally funded) project. Insertion of an additional party into the management of 
Cincinnati’s streetcar system would make the contracting and structure far more complex. The 
City would not be able to terminate the nonprofit as it would under a normal contract with a 
management contractor or concessionaire. Furthermore, unlike in a traditional for-profit public-
private partnership, there would be no monetary incentive structure to incentivize the nonprofit 
to perform, which is typically one of the benefits of a public-private partnership. Also, unlike a 
private for-profit partner, a local nonprofit would not offer national or international expertise. 
 
D. Revenue use and tax-exempt status 
 
A nonprofit would be a tax-exempt entity under federal and Ohio law, and its revenues would 
be separate from other City revenue, which might increase the flexibility and opportunities for 
use of this revenue. However, any nonprofit entity would be limited in its revenue-generating 
capacity. And further, the City of Cincinnati also enjoys tax-exempt status. 
 
V. CONCLUSION 
 
On balance, the benefits of establishing a nonprofit to manage and operate the Cincinnati Streetcar 
do not appear to outweigh the potentially negative factors. While a nonprofit enjoys certain benefits, 
these benefits are either equally enjoyed by the City of Cincinnati or are not particularly applicable 
now that the Cincinnati Streetcar is already built and operational. Establishing a nonprofit could 
provide some opportunity for resident and taxpayer oversight, but the current funding mechanism 
for the Cincinnati Streetcar does not justify this form of control in the same way that the funding 
structure for the KC Streetcar did. Furthermore, assigning control of management and operation to 
a 501(c)(3) could curtail future funding and financing opportunities, including, for example, pursuit 
of a partnerships with for-profit entities. This is because the City of Cincinnati may need to retain 
closer control in order to be eligible for future FTA funding, the non-profit may be less credit-worthy 
than the City, and once selected a nonprofit option may be difficult to unwind. Finally, insertion of a 
nonprofit into the Cincinnati Streetcar oversight structure would undoubtedly increase the 
complexity, and potentially the cost, of operations and management without necessarily creating 
many of the efficiencies and benefits of a traditional public-private partnership. It could also increase 
liability risks due to potential loss of a sovereign immunity defense. 
 
cc:   John S. Brazina, Director, Transportation and Engineering  


